row temporary roof support to the face (72 inches X 96 inch
area) and requiring another temporary roof support prior to

bolting.

Y5.0 does not dispute the factual allegations set forth
in the order nor that these facts constitute violations of
its roof control plan page 57 (Appendix A).JY  It argues only
that the violations were not "significant and substantial"
and were not caused by its "unwarrantable failure" to comply
with the roof control plan.

A violation is "significant and substantial" if (1) there
is an underlying violation of a mandatory safety standard,
(2) there is a discrete safety hazard, (3) there is a reason-
able likelihood that the hazard contributed to will result in
injury, and (4) there is a reasonable likelihood that the
injury in question will be of a reasonably serious nature.
Secretary v. Mathi.es Coal Company, 6 FMSHRG 1 (1984).

In this regard MSHA coal mine inspector Franklin Homko
testified that there had been 17 roof falls during 1985 at
the Nelms No. 2 Mine and that two of those roof falls had
occurred in the No. 3 section at issue.  Based on this
history and the noted deviations from the requirements of the
roof control plan Homko opined that it was reasonably likely
that a partial or complete roof fall could occur in the area
cited.  He further opined that should a roof fall occur it
was reasonably likely that miners working beneath the roof
would receive serious or fatal injuries.

Assistant Y&O safety director Lawrence Wehr acknowledged
that the right side of the crosscut between the D and E
Entries and the D Entry itself were not adequately supported
and in' fact were "dangerous". Under the circumstances I find
that the violation was "significant and substantial" and
serious.

Unwarrantable failure is defined as the failure by an
operator to abate a condition that he knew or should have
known existed, or the failure to abate because of indif-
ference or lack of due diligence or reasonable care.  Ziegler
Coal Corp., 7 IBMA 280 (1977); United States Steel Corp., 6
FMSHRC 1423 (1984).  In this regard it is not disputed that
Inspector Homko had, only 3 days before the issuance of the

^7 Y&O understandably did not object-to the multiplicity of
charges set forth in the orders before me (16 separate viola-
tions charged in the two orders).  To the extent that such
multiple charges prevent separate "significant and substan-
tial" and "unwarrantable failure" findings for each violation
the practice may short circuit several important enforcement
mechanisms created by the Act.
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